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INTERPRETATION 
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TERM MEANS 

the Act Resource Management Act 1991 

AEE The assessment of environmental effects appended to the application 

Applicant Ara Poutama Aotearoa - Department of Corrections  

BPO Best Practicable Option 

CIA Cultural Impact Assessment 
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Regulations 2020 
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Plan Manawatu-Whanganui Regional Council One Plan 2014 

RMA Resource Management Act 1991 

RPS Regional Policy Statement as comprised in the One Plan 2014 
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Manawatu-Whanganui Regional Council 
Decision of Independent Hearing Panel 

APP-2013016147.00 
 

 

 
Proposal Description:  
The discharge of stormwater and associated contaminants from the Whanganui 
Prison to a channel connecting Lakes Pauri and Wiritoa, at Kaitoke. 
 
Applicant: 
Ara Poutama Aotearoa Department of Corrections 
 
Site Details: 
Source of discharge: Whanganui Prison, Pauri Road, Kaitoke. Legally described as 
SECS 2 3 SO 340748 SEC 1 SO 36413 LOT 2 DP 46128 SECS 478-480 PT SEC 475 
Left Bank Whanganui River 
 
Point of discharge: Crown land located between Lakes Pauri and Wiritoa. Legally 
described as Section 476 Left Bank Whanganui River 
 
Activity Status: 
Non-complying  
 
Date of Hearing: 
Tuesday 17,  Wednesday 18 and Thursday 19th November 2020 (closed 9 March 
2021) 
 
Independent Hearing Panel: 
E Burge 
S McGarry 
DJ McMahon (Chair) 
 
Summary of Decision: 
Having considered all relevant matters under s104, s105 and s107 of the RMA, and 
based on the evidence and submissions presented at the hearing we find that: 
 

• the proposal is appropriate, having been the subject of a rigorous assessment 

of alternatives and having incorporated suitable mitigation and remediation 

measures such that the overall impact on the environment will be a net positive; 

• the proposal is generally aligned with the relevant objectives and policies when 

read as a whole and there are no directive policies relevant that are challenged 

by the proposal such that consent need be withheld. 

Accordingly, consent is granted subject to the conditions set out in Appendix 1.  
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1.0 Introduction 
 

Report purpose, requirements & outline 

1.1 The purpose of this report is to outline our decision on the publicly notified resource 

consent application from Ara Poutama Aotearoa Department of Corrections to 

discharge of stormwater and associated contaminants from the Whanganui Prison to a 

channel connecting Lakes Pauri and Wiritoa, at Kaitoke. 

1.2 Of particular relevance, the RMA1 requires that decisions on notified applications state: 

a. the reasons for our decision; 

b. the relevant statutory provisions we have considered; 

c. the relevant national, regional and district planning policy documents we have 

considered; 

d. the principal issues in contention; 

e. a summary of the evidence we heard; and 

f. our main findings on the principal issues in contention. 

1.3 The RMA also enables us to cross-refer to or adopt parts of the AEE and the s42A 

Report so as to avoid repeating material.2  We have done so at several junctures below 

for the sake of brevity. 

1.4 The remainder of this report is organised as follows: 

Section 1: Introduction 

Section 1 provides a factual basis for the report, including a brief description of 
the site and existing environment, the proposal, submissions received and our 
role. 

 

Section 2: Account of the pre-hearing/hearing proceedings 

Section 2 provides a brief factual summary of the hearing proceedings, 
including the actions of various parties in the pre-hearing sequence. 

 
Section 3: Outline of statutory considerations and relevant planning policy   

This part of the report sets out a short summary of the proposal’s compliance 
against the relevant provisions of the Plan, and includes a description of the 
provisions of the RMA that frame our decision-making and of the relevant 
national, regional and district planning policy framework we have considered.     

 
Section 4: Evaluation 

Section 4 summarises our evaluation of the relevant statutory and planning 
policy considerations, including the key issues in contention, the evidence 
presented by the parties and our findings on the key issues. 

 
Section 5: Decision 

The final brief section of the report formally records our decision. 

 

 
1 s113(1), RMA 
2 s113(3), RMA 
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Site and existing environment 

1.5 The prison site is located on the south side of Pauri Domain Road in Kaitoke – 

approximately 6km south of Whanganui. The proposed point of discharge is on the 

opposite side of Pauri Domain Road, into a modified watercourse that connects Lake 

Pauri and Lake Wiritoa. 

1.6 The site and existing environment are comprehensively described in Section 3 of the 

AEE and Section E of the planning s42A Report3. We adopt those descriptions and 

they should be read in conjunction with this report.  

1.7 To provide context for the discussion that follows in subsequent sections of our report, 

we highlight the following particular aspects of the existing environment as described 

to us by various parties at the hearing: 

a. the existing stormwater network drains approximately 26 ha of land that includes 

about 10.7 ha of impervious surfaces, comprising roofs and paved areas such as 

roads and the Prison car park – however, the stormwater discharge from the Prison 

no longer has a valid permit, and is therefore not part of the existing environment; 

b. the connection between the two lakes to which the Prison’s stormwater discharges 

is a modified watercourse which has been formed and managed by people over 

time; 

c. the receiving watercourse is part of a wetland feature that joins Lake Pauri with 

Lake Wiritoa, with the flow of water between the lakes generally – but not always 

– being from the Pauri catchment to Lake Wiritoa; 

d. both lakes act as sinks, with the resident times of water in the lakes modelled at 

3.8 years for Lake Wiritoa, and 1.6 years for Lake Pauri; 

e. like many other dune lakes in the area, both lakes have poor water quality and are 

in poor ecological condition, being dominated by exotic species and having very 

low indigenous biodiversity value; 

f. the lakes are tāonga for local iwi, but the historical relationship iwi have with the 

lakes has been affected by their poor condition – for example the ability of iwi to 

carry out kaitiakitanga responsibilities, to protect their physical and spiritual values 

(for example mahinga kai activities) and to uphold their rangatiratanga has been 

reduced over time; 

g. decades of contaminant loading into the lakes, above and beyond what is natural, 

has created a legacy load (particularly of nutrients) which drives the poor condition 

of the lakes – more so than external inputs such as surface flows, groundwater or 

point source discharges; 

h. in objective terms, both lakes are assessed on average as being in ‘Class D’ 

condition as classified in the NPS-FM and are accordingly below the National 

Bottom Line; 

i. both lakes experience potentially toxic cyanobacteria blooms most summers 

occasionally resulting in closure to the public;  

j. Lake Wiritoa is currently used for various recreational pursuits including fishing, 

sailing training, water skiing, windsurfing, duck shooting, model boat activities and 

swimming;  

 
3 As we discuss below, there were multiple s42A Reports, and the authors of those reports also produced several 

supplementary pieces of information as well.  
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k. Lake Pauri is used for club sailing with facilities accessed over the culverted section 

of the channel adjacent the discharge point - but is not otherwise publicly 

accessible; 

l. the prison is located on dune sand that contains shallow unconfined aquifers, with 

groundwater here entering the lakes from the direction of the Prison – that direction 

of flow is due to local hydrogeology of the Manawatu-Whanganui Basin, rather than 

in any way related to the Prison, its stormwater infrastructure, or its activities; and 

m. the volume of groundwater flowing into the lakes from the direction of the Prison 

has been assessed as significantly less than the volume of surface water that 

enters the lakes from the two mapped surface water streams, meaning that the 

quality of the lake waters is more likely to be controlled by surface water flows than 

groundwater flows. 

 

The Applicant’s proposal 

1.8 The proposal is also well described in the AEE (at section 5) and the s42A Report (at 

Section D). We adopt those descriptions, and note they too should be read in 

conjunction with this report.  

1.9 We note also, that aspects of the proposal – including the conditions volunteered by 

the Applicant – evolved over the course of the pre-hearing, hearing and post-hearing 

sequence.  

1.10 Accordingly, we are compelled to summarise here the key aspects of the proposal as 

at the close of the hearing: 

a. as we have noted above, the proposed point of discharge is via two outfall pipes to 

the modified waterbody connecting the two lakes; 

b. the maximum rate of discharge is 550 L/s; 

c. the discharge is to be managed by an SMP, which is aimed at minimising adverse 

environmental effects of the discharge and at implementing opportunities for 

continual improvement in the discharge quality;    

d. all outdoor areas used for storing hazardous substances at the Prison are to be 

sealed and bunded where within 20 m of the stormwater network or any surface 

water;  

e. a proprietary filter is to be installed in the stormwater system within three years of 

consent being granted which is capable of removing a minimum of 40% of zinc and 

30% of nitrogen and phosphorus before the point of discharge; 

f. a landscape plan will be prepared and implemented, including a programme for 

removing weed and exotic species, and for replanting riparian areas in suitable 

native species; 

g. the Applicant must carry out works to reduce the annual load of phosphorus in the 

lakes system by a minimum of 9 kg per year; 

h. the Applicant is to fund the cost of a kaitiaki monitor to be onsite during any 

earthworks activities; 

i. the Applicant will establish and coordinate a WPTWEG, which will meet at least 

yearly to provide a forum for discussion on various aspects of the proposal and 

conditions of consent, until such time as all parties agree the WPTWEG is no longer 

necessary; 
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j. a protocol will be followed in the event of any accidental discovery of archaeological 

materials;  

k. the Applicant will maintain a register of any complaints received, along with details 

of the complaints and any steps taken to investigate and resolve issues raised; and 

l. the Applicant will carry out targeted monitoring, sampling, and reporting to ensure 

the stormwater discharge is achieving the anticipated design levels for water 

quality. 

1.11 We were told4  that the design of the proprietary filters will be for removal of at least 

75% total suspended solids on a long-term average basis, which is done by treating 

the water quality flow rate for 80-90% of all annual stormwater runoff.  

1.12 The filters will be positioned ‘in-line’ so that stormwater flows directly enter the filter, 

meaning that the filters treat the ‘first flush’ of flows, which typically contain the most 

contaminants, as well as higher flows up to the water quality flow rate.  

1.13 The filters will also include a bypass to prevent high flows from resuspending 

contaminants in the filters and to ensure flow capacity through the filters. 

1.14 We note also the remedial actions taken by the Applicant since the application was 

lodged in 2013, which will be codified in the proposed conditions. These include: 

a. cleaning and repairing the existing stormwater system; 

b. removing connections between the wastewater and stormwater system; 

c. roof replacement and repainting to minimise zinc contamination; 

d. provision of car washdown areas; 

e. kerb and channel repair and replacement; 

f. bunding the exercise yard toilet; 

g. clearly marking stormwater sumps; 

h. relining of pipes to minimise inflow of nutrient-rich groundwater; and 

i. removing stormwater connections to the prison nursery and concrete plant. 

1.15 Further details of the proposal and the reports and evidence supporting it are detailed 

at junctures below.  

 
Submissions 

1.16 The consent application was publicly notified on 25 September 2018, and the period 

for making submissions closed on 26 October 2018.  

1.17 There were 17 submissions in total.  Of these, 15 were opposed, one was  neutral and 

one was in support.  Five of the 17 submissions were lodged late and received s37 

waivers from the Council.  

1.18 A summary of the key issues raised in all submissions was provided in Table 2 of the 

s42A Report, which we adopt.  The table should be read in conjunction with this report, 

but in summary we note some of the key submission themes included: 

a. concerns about adverse effects on water quality; 

b. concerns about adverse effects on cultural values; 

 
4 Fisher EiC, para 62-63 
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c. concerns about adverse effects on recreational users of the lakes; 

d. requests for alternative discharge locations; 

e. support for, and concern about, the proposed treatment device; 

f. inconsistency between the proposal and relevant national direction; 

g. comments on landscape plan and SMP; 

h. objection to the term of consent sought;  

i. requests for remedial works to be carried out to enhance the water quality of the 

lakes; and 

j. that the discharge should not be allowed.  

 

Role of Panel  

1.19 We were appointed by the Council by delegation dated 6 July 2020.   

1.20 Several matters were provided for under the delegation, but of most relevance to our 

role is:  

a. to consider and make a decision on the resource consent application, including 

hearing the application under sections 104A-104D, 105 and 107; and 

b. if consent is granted, to impose conditions under section 108. 

1.21 We record that it was not our role to introduce evidence about the proposal, but to hear 

the submissions and evidence of others and to make a decision on the basis of that 

information. 
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2.0 Hearing sequence 
 

Pre-hearing Procedural Matters 

2.1 Following our formal engagement, and prior to the commencement of the hearing, we 

issued six Minutes to the parties to address various administrative and substantive 

matters. These minutes, and the others we issued through the course of the hearing 

and deliberations are available on Council file.      

2.2 In summary, these six minutes5 addressed the following:   

a. Minute 1 (28 July 2020) set out some preliminary matters in preparation for the 

hearing.  More specifically, the minute indicated the date for the hearing, outlined 

pre-hearing discussions/conferencing, circulation of evidence before the hearing, 

and discussed the hearing process and presentations, and site and locality visits. 

b. Minute 2 (14 August 2020) responded to the Applicant’s memorandum of 13 

August 2020 requesting hearing deferral to enable the completion of the CIA. It 

also addressed the matters of late submissions and site and locality visits. 

c. Minute 3 (3 September 2020) discussed the deferral of the hearing to enable the 

CIA to be completed so as to inform an updated s42A report and subsequent 

evidence from the Applicant and submitters.   

d. Minute 4 (28 September 2020) set out the deferred hearing date as being 17 

November 2020 and identified a potential sequence of dates for the programme for 

the circulation of evidence leading up to that hearing date provided the CIA was 

received without delay. 

e. Minute 5 (9 October 2020) gave an update as to the CIA and Minute 4.  This minute 

set out a programme of the statutory process on the lead up to the hearing starting 

17 November 2020 including updates and addendums to the ‘draft’ s42A report by 

Council staff, filing of the Applicant’s expert evidence and that of any expert 

evidence called by submitters. It also summarised our expectations for the hearing 

process and presentations. 

f. Minute 6 (10 November 2020) acknowledged receipt of substantive and 

supplementary reports from the Council’s s42A report authors and the evidence in 

chief for the Applicant.  This minute also requested further discussions between 

the water quality/ecology experts prior to the hearing to assist the Panel’s 

understanding of the different viewpoints, and to explore opportunities for the 

matters in contention to be narrowed before the hearing.  

Expert Conferencing 

2.3 Expert conferencing was directed by the Panel and was undertaken between the 

Applicant and the Council; and a joint memorandum was received on 18 September 

2020.  The purpose of the conferencing was to discuss some of the ecological and 

water quality aspects of the proposed Prison stormwater discharge.  The joint 

memorandum recorded the points of and disagreement of the freshwater experts 

following discussion of six key topics. 

2.4 Prior to the commencement of the hearing, further expert conferencing occurred and a 

record of conferencing was provided dated 13 November 2020.  This conferencing 

covered the discharge direction, causes of the current condition of Lake Wiritoa, 

 
5 We issued 10 minutes in total.  Minutes 1-6 were in the pre-hearing phase and Minutes 7-10 were in the post 

hearing/deliberations phase. 
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capacity to assimilate pollution, potential for lake “flipping” to occur, the BPO process, 

meeting One Plan Schedule E water quality outcomes, and monitoring requirements in 

the event that consent is granted. We record our appreciation of the participants’ 

agreement to undertake conferencing and their endeavours in those forums.   

s42A Reports 

2.5 A draft s42A Planning Report was circulated on 18 August 2020.  It comprised the 

report authored by the Council’s Senior Consents Planner, Ms Natasha Adsett6. 

Attached to Ms Adsett’s report were several appendices which contained: 

a. Rule 12-7 of the Proposed One Plan (as amended by the Environment Court 

Decisions dated 31 August 2012); 

b. a detailed summary of the submissions received; 

c. a technical assessment prepared by Mr Jon Bell, Council’s Manager of 

Investigations and Design, commenting on the issue of flooding; 

d. a memorandum prepared by Dr Elizabeth Daly, Council’s Scientist – Ecology, in 

relation to the habitat classification of an ephemeral stream from the Lake Wiritoa 

outlet; 

e. relevant planning provisions from the One Plan; and 

f. relevant provisions in the NPS-FM. 

2.6 Attached to the s42A Report was a memorandum prepared by Council’s Freshwater 

and Partnerships Manager, Mr Logan Brown.  Mr Brown’s report was focussed on water 

quality matters and included the following attachments: 

a. One Plan Lake Water Quality targets; 

b. dissolved oxygen levels and pH depth monitoring for two individual local sites on 

different dates; and 

c. a copy of the Expert Conferencing Joint Memorandum – Freshwater Ecology dated 

18 September 2019. 

2.7 As we discuss in greater detail below, Mr Brown concluded that the application would 

result in the further degradation of the water quality of the lakes.  Drawing on Mr Brown’s 

assessment, other inputs and her own analysis, Ms Adsett considered the proposal had 

the potential to result in more than minor effects on water quality and ecology. She 

reserved her overall recommendation, pending the receipt of a CIA and further flooding 

and erosion assessments.  

2.8 Dr Daly provided a memorandum (dated 24 August 2020) which was referenced in Ms 

Adsett’s draft s42A report. The memorandum provided an assessment of the status of 

the wetland habitat at Lakes Pauri and Wiritoa and the surrounding area including the 

‘channel’. 

Supplementary s42A reports 

2.9 Ms Adsett circulated a supplementary s42A report on 23 October 2020.  This 

supplementary report covered the matters that were outstanding at the time of writing 

the first (draft) report.  The report also canvassed late submissions, the gazetting of the 

NPS-FM, and an updated assessment of objectives and policies in the One Plan. Her 

 
6 Following the circulation of the s42A report, Ms Adsett left employment at the Council to take a position at Evergreen 

Consulting.  Ms Adsett continued to provide the evidence on behalf of the Council for the duration of the hearing as an 

independent consultant. 
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overall recommendation was that the application be declined; however, she also 

assisted us with recommended conditions of consent, should we be minded to grant 

consent.  

2.10 Mr Brown also provided a memorandum in conjunction with Ms Adsett’s supplementary 

s42A Report. He provided further detail on the following four factors: 

a. changes gazetted to the NPS-FM and additional assessment of the application 

required; 

b. the CIA reports; 

c. further monitoring information received from the Applicant on the stormwater 

discharge quality; and 

d. a memorandum of counsel on behalf of the Applicant dated 30 September 2020. 

2.11 Mr Brown also provided a further supplementary memorandum on 19 November 2020 

which further outlined the fundamentals of dune lakes, flows into Lakes Pauri and 

Wiritoa, the risk of lake “flipping”, weed harvesting/removal, Azolla, barriers to fish 

passage, trout and trout stocking, lake restoration options, fish habitat, the Lakes380 

programme and conditions. 

2.12 Ms Adsett provided three further supplementary s42A reports during and after the 

hearing as follows: 

a. 19 November 2020 – This was produced during the hearing as summary of the 

previous draft and final s42A reports and addressed issues outstanding at the time 

of writing those previous reports including flooding/erosion effects and positive 

effects. Secondly, it addressed issues raised during the presentations by the 

Applicant and submitters at the hearing and also responded to questions directed 

by the Panel.  This included: consideration of Part 2 of the RMA, NPS-FM 2020, 

s104(1)(ab), s104(2A), s107(1), regionally and nationally significant infrastructure, 

conditions, sensitivity of the receiving environment and capacity to assimilate 

pollution, activity status, s104D of the RMA, the CIAs, and the term of consent. 

b. 18 December 2020 – This report was produced after the hearing adjournment and 

responded to questions asked from the Panel at the time of adjournment of the 

hearing on and later outlined in Minute 7 described below. 

c. 22 January 2020 – this report responded to Minute 8 as described below. 

 

Applicant’s evidence 

2.13 The week after the s42A Report was provided, the Applicant circulated its expert 

evidence.  

2.14 This included statements from:  

a. Mr Reti Pearse – Whanganui Prison Director; 

b. Mr Evan Nind, Corrections Department – facilities maintenance and asset 

management aspects; 

c. Mr Timothy Fisher – stormwater engineering; 

d. Mr Tony Reynolds – groundwater hydrology; 

e. Mr Peter Cochrane – stormwater and lake water quality; 

f. Dr Vaughan Keesing – ecology;   
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g. Mr Keith Hamill – lake water quality mitigation; 

h. Mr Antoine Coffin, iwi consultation and cultural impacts; and 

i. Mr Peter Hall – planning; 

2.15 The Applicant’s evidence outlined initial investigations carried out in support of the 

application, and responded to matters raised in the s42A report and submissions 

(among other matters). 

2.16 We discuss the substance of the Applicant’s evidence in greater detail in Section 4 

below. 

Hearing Proceedings 

2.17 The hearing commenced at 9.30am on Tuesday 17 November 2020 at the 151 on 

London Motel and Conference Centre, 151 London Street, Whanganui. 

2.18 At the outset of proceedings, we outlined the manner in which we expected the hearing 

to be conducted, and called for appearances and introductions from the attendees.  We 

also set out a range of procedural matters and outlined our role and the relevant 

statutory matters framing our consideration of the proposal.  

2.19 No procedural matters were raised during the course of the hearing that we were 

obliged to make a finding on. 

2.20 The Applicant’s legal counsel – Mr Stephen Quinn – opened the Applicant’s case with 

legal submissions.  Mr Quinn then called the Applicant’s expert witnesses in turn,  which 

entailed presentations and responses to questions from us.   

2.21 Over the course of the proceedings, we heard from the following submitters: 

a. Te Runanga o Nga Wairiki Ngati Apa – Mr Chris Shenton7; 

b. Te Runanga o Tupoho – Ms Jill Sheehy and Ms Beryl Miller8;  

c. Messrs Dean and Aroha Ranginui9;  

d. Mr Neil Campbell10;  

e. Mr Alistair Duff11; and  

f. Mr Alistair Duff on behalf of WDC Rural Community Board12.  

2.22 Following the presentations by submitters, and on Day 3 of the hearing, Ms Adsett 

introduced and discussed her s42A reports and called Mr Brown as a witness to 

address his memorandums.  

2.23 We address the substance of all of the above presentations from the Applicant, 

submitters and the s42A authors where relevant below.   

2.24 A number of observers and interested parties were also present at the hearing.  

Whether submitters chose to present evidence or not, all matters raised in submissions 

remain ‘live’ matters for our consideration and have been taken into account 

accordingly.  

 
7 Submission #13 
8 Submission #16 
9 Submission #14 
10 Submission #7 
11 Submission #6 
12 Submission #10 
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Hearing adjournment and post hearing 

2.25 The hearing was adjourned on 19 November 2020 pending further information and 

clarification requested by the Panel.  The following minutes were issued during the 

adjournment and post hearing phases: 

a. Minute 7 (26 November 2020) noted that the hearing was adjourned and outlined 

the further information the Panel required and the sequence that it was to be 

provided.  The further information included updated/additional information from the 

Applicant, updated statutory (policy and effects) assessment from Ms Adsett, an 

updated (conferenced) condition set, and ultimately the Applicant’s written reply. 

b. Minute 8 (21 December 2020) detailed the information received from the Applicant 

and Ms Adsett in line with Minute 7, and set out matters requiring clarification and/or 

further assessment by Ms Adsett to be provided by 22 January 2021. 

c. Minute 9 (24 February 2021) acknowledged the receipt of the Applicant’s written 

reply and stated that preliminary deliberations were underway.  This Minute also 

set out a matter requiring further clarification from the Applicant regarding 

mitigation and remediation measures and the conditions to implement those 

measures.    

2.26 Having received all of the further information sought through the post-hearing dialogue, 

we were satisfied that we had sufficient information to complete our deliberations and 

deliver a decision on the application. We accordingly closed the hearing on 9 March 

2021, by way of Minute 10. 
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3.0 Statutory & planning policy considerations  
 

Regional Plan compliance 

3.1 This proposal’s compliance with relevant statutory instruments requires a more 

descriptive explanation than we would typically include in a decision – owing largely to 

the complexity of the regulatory environment at the time at which the application was 

made. 

3.2 Ms Adsett assisted us in understanding the proposal’s compliance with the Plan. She 

advised: 

19. The application was lodged in 2013. At the time of lodging the Applicant assessed the 

proposal as a discharge to water. The rules in place at the time were the Land and Water 

Plan and Proposed One Plan (POP). However, as the Applicant notes, the POP was in an 

advanced stage subject only to appeals to the High Court. The Applicant considered the 

POP to be the dominant document therefore with the majority of the weight to be given to 

this plan and the rules contained within. I agree with this approach. The Applicant 

assessed the discharge as being a Restricted Discretionary Activity under rule 13-17 of the 

POP. This rule was referenced as the discharge of stormwater was unable to meet the 

stormwater discharge rule.  

20. The Application has since been updated twice. In the most recent version of the application 

(April 2018) which is also the application that was notified, the Applicant considers that 

the One Plan (2016) Rule 14-30 applies. Again this rule concerns discharges to water 

where the stormwater discharge rule is unable to be met.  

21. Following the April 2018 version of the application the Applicants [sic] ecologist Vaughn 

Keesing and MWRC’s Freshwater and Partnerships Manager Logan Brown undertook 

conferencing. The conferencing confirmed that the discharge point is located within the 

lake complex of Lake Wiritoa and Lake Pauri. This meets the definition of Lakes set out in 

Schedule F of the One Plan. Based on the outcomes of the conferencing I am satisfied the 

discharge is to a Threatened Habitat.  

22. This leads me to consider which rule is therefore applicable. Recent case law Calder 

Stewart Industries Ltd v Christchurch City Council [2017] NZEnvC 175 found the 

application rule status at the time of lodging should be upheld as the status applied when 

making a decision. Under the version of the POP which was in force as of 13 April 2013 the 

discharge of stormwater into Threatened Habitats is a Non-Complying Activity under Rule 

12-7 of the POP (as amended by the Environment Court Decisions dated 31 August 2012). 

A copy of the rule is attached in Appendix 1.13 

3.3 Mr Hall signalled his agreement with Ms Adsett’s assessment, adding that the proposal 

meets all of the relevant permitted activity standards for a stormwater discharge to 

water except for the discharge being to a threatened habitat.14 Mr Hall also helpfully 

detailed why the receiving environment is classified as a threatened habitat under the 

Plan.15   

3.4 We adopt Ms Adsett and Mr Hall’s shared view that the proposal falls as a non-

complying activity under the Plan for the reasons they have expressed.  

 

 
13 Adsett s42A Report, para 19-22 
14 Hall EiC, para 103-104 
15 Hall EiC, para 108 
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National Environmental Standards for Freshwater 2020 

3.5 The proposal also requires consent under the NES-FW.  

3.6 As summarised by Mr Hall16, the proposal is to discharge water within, or within 100 m 

of, a natural wetland. Any such activity falls as a non-complying activity under 

Regulation 54(c) of the NES-FW. 

 

National Environmental Standards for Sources of Human Drinking 
Water 2007 

3.7 We have adopted Ms Adsett and Mr Hall’s assessment that the proposal does not 

engage any regulations under the National Environmental Standards for Sources of 

Human Drinking Water for the reasons they have expressed.17  

 

Resource Management Act 1991 

3.8 Section 104 of the RMA sets out the matters we must have regard to in considering the 

application.  Section 104D is also relevant given the classification of the activity as a 

non-complying activity.  For completeness, the components of these statutory 

provisions which are relevant for this decision are as follows: 
 

104 Consideration of applications 

(1)  When considering an application for a resource consent and any submissions 

received, the consent authority must, subject to Part 2, have regard to– 

(a)  any actual and potential effects on the environment of allowing the activity; and 

(ab) any measure proposed or agreed to by the Applicant for the purpose of ensuring 

positive effects on the environment to offset or compensate for any adverse 

effects on the environment that will or may result from allowing the activity; and 

(b) any relevant provisions of— 

(i)  a national environmental standard: 

(ii)  other regulations: 

(iii)  a national policy statement: 

(iv) a New Zealand coastal policy statement: 

(v)  a regional policy statement or proposed regional policy statement: 

(vi)  a plan or proposed plan; and 

(c) any other matter the consent authority considers relevant and reasonably 

necessary to determine the application. 

(2)  When forming an opinion for the purposes of subsection (1)(a), a consent authority 

may disregard an adverse effect of the activity on the environment if a national 

environmental standard or the plan permits an activity with that effect. 

(2A) When considering an application affected by section 124 or 165ZH(1)(c), the consent 

authority must have regard to the value of the investment of the existing consent 

holder. 

(3)  A consent authority must not,— 

 
16 Hall EiC, para 109-110 
17 Adsett s42A Report, para 89-96. Hall EiC, para 283 

http://www.legislation.govt.nz/act/public/1991/0069/latest/link.aspx?search=ts_act%40bill%40regulation%40deemedreg_resource+management+act_resel_25_h&p=1&id=DLM231904#DLM231904
https://www.legislation.govt.nz/act/public/1991/0069/latest/link.aspx?search=sw_096be8ed81a7c220_adjustment_25_se&p=1&id=DLM235206#DLM235206
https://www.legislation.govt.nz/act/public/1991/0069/latest/link.aspx?search=sw_096be8ed81a7c220_adjustment_25_se&p=1&id=DLM236097#DLM236097
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… 

(c) grant a resource consent contrary to— 

(i) section 107, 107A, or 217: 

(ii) an Order in Council in force under section 152: 

(iii) any regulations: 

… 

(5)  A consent authority may grant a resource consent on the basis that the activity is a 

controlled activity, a restricted discretionary activity, a discretionary activity, or a 

non-complying activity, regardless of what type of activity the application was 

expressed to be for. 

… 

 

104D Particular restrictions for non-complying activities 

(1) Despite any decision made for the purpose of notification in relation to adverse 

effects, a consent authority may grant a resource consent for a non-complying 

activity only if it is satisfied that either— 

(a)  the adverse effects of the activity on the environment (other than any effect to 

which section 104(3)(a)(ii) applies) will be minor; or 

(b) the application is for an activity that will not be contrary to the objectives and 

policies of—  

(i) the relevant plan, if there is a plan but no proposed plan in respect of the 

activity; or 

(ii) the relevant proposed plan, if there is a proposed plan but no relevant plan 

in respect of the activity; or 

(iii) both the relevant plan and the relevant proposed plan, if there is both a 

plan and a proposed plan in respect of the activity. 

(2) To avoid doubt, section 104(2) applies to the determination of an application for a non-

complying activity. 

 

105 Matters relevant to certain applications 

(1)  If an application is for a discharge permit or coastal permit to do something that 

would contravene section 15 or section 15B, the consent authority must, in addition 

to the matters in section 104(1), have regard to— 

(a)  the nature of the discharge and the sensitivity of the receiving environment to 

adverse effects; and 

(b)  the Applicant’s reasons for the proposed choice; and 

(c)  any possible alternative methods of discharge, including discharge into any 

other receiving environment. 

(2)  If an application is for a resource consent for a reclamation, the consent authority 

must, in addition to the matters in section 104(1), consider whether an esplanade 

reserve or esplanade strip is appropriate and, if so, impose a condition under section 

108(2)(g) on the resource consent. 

 

https://www.legislation.govt.nz/act/public/1991/0069/latest/link.aspx?search=sw_096be8ed81a7c220_adjustment_25_se&p=1&id=DLM234392#DLM234392
https://www.legislation.govt.nz/act/public/1991/0069/latest/link.aspx?search=sw_096be8ed81a7c220_adjustment_25_se&p=1&id=DLM234801#DLM234801
https://www.legislation.govt.nz/act/public/1991/0069/latest/link.aspx?search=sw_096be8ed81a7c220_adjustment_25_se&p=1&id=DLM236782#DLM236782
https://www.legislation.govt.nz/act/public/1991/0069/latest/link.aspx?search=sw_096be8ed81a7c220_adjustment_25_se&p=1&id=DLM235468#DLM235468
https://www.legislation.govt.nz/act/public/1991/0069/latest/link.aspx?search=sw_096be8ed81a7c220_adjustment_25_se&p=1&id=DLM234355#DLM234355
https://www.legislation.govt.nz/act/public/1991/0069/latest/link.aspx?search=sw_096be8ed81a7c220_adjustment_25_se&p=1&id=DLM234355#DLM234355
https://www.legislation.govt.nz/act/public/1991/0069/latest/link.aspx?search=ts_act%40bill%40regulation%40deemedreg_resource+management+act_resel_25_h&p=1&id=DLM231978#DLM231978
https://www.legislation.govt.nz/act/public/1991/0069/latest/link.aspx?search=ts_act%40bill%40regulation%40deemedreg_resource+management+act_resel_25_h&p=1&id=DLM231985#DLM231985
https://www.legislation.govt.nz/act/public/1991/0069/latest/link.aspx?search=ts_act%40bill%40regulation%40deemedreg_resource+management+act_resel_25_h&p=1&id=DLM234355#DLM234355
https://www.legislation.govt.nz/act/public/1991/0069/latest/link.aspx?search=ts_act%40bill%40regulation%40deemedreg_resource+management+act_resel_25_h&p=1&id=DLM234355#DLM234355
https://www.legislation.govt.nz/act/public/1991/0069/latest/link.aspx?search=ts_act%40bill%40regulation%40deemedreg_resource+management+act_resel_25_h&p=1&id=DLM234810#DLM234810
https://www.legislation.govt.nz/act/public/1991/0069/latest/link.aspx?search=ts_act%40bill%40regulation%40deemedreg_resource+management+act_resel_25_h&p=1&id=DLM234810#DLM234810
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107 Restriction on grant of certain discharge permits 

(1)  Except as provided in subsection (2), a consent authority shall not grant a discharge 

permit or a coastal permit to do something that would otherwise contravene section 

15 or section 15A allowing— 

(a)  the discharge of a contaminant or water into water; or 

(b)  a discharge of a contaminant onto or into land in circumstances which may 

result in that contaminant (or any other contaminant emanating as a result of 

natural processes from that contaminant) entering water; or 

(ba)  the dumping in the coastal marine area from any ship, aircraft, or offshore 

installation of any waste or other matter that is a contaminant,— 

 if, after reasonable mixing, the contaminant or water discharged (either by 

itself or in combination with the same, similar, or other contaminants or 

water), is likely to give rise to all or any of the following effects in the receiving 

waters: 

(c)  the production of any conspicuous oil or grease films, scums or foams, or 

floatable or suspended materials: 

(d)  any conspicuous change in the colour or visual clarity: 

(e)  any emission of objectionable odour: 

(f)  the rendering of fresh water unsuitable for consumption by farm animals: 

(g)  any significant adverse effects on aquatic life. 

(2)  A consent authority may grant a discharge permit or a coastal permit to do 

something that would otherwise contravene section 15 or section 15A that may 

allow any of the effects described in subsection (1) if it is satisfied— 

(a)  that exceptional circumstances justify the granting of the permit; or 

(b)  that the discharge is of a temporary nature; or 

(c)  that the discharge is associated with necessary maintenance work— 

 and that it is consistent with the purpose of this Act to do so. 

(3)  In addition to any other conditions imposed under this Act, a discharge permit or 

coastal permit may include conditions requiring the holder of the permit to 

undertake such works in such stages throughout the term of the permit as will ensure 

that upon the expiry of the permit the holder can meet the requirements of 

subsection (1) and of any relevant regional rules. 

 

Policy Statements and Plans 

 
National Policy Statement for Freshwater Management 

3.9 We are required to have regard to the NPS-FM. The fundamental concept of the NPS-

FM is Te Mana o Te Wai, which encompasses the principles of mana whakahaere, 

kaitiakitanga, manaakitanga, governance, stewardship, care and respect. 

3.10 Te mana o te wai is embodied under the NPS-FM through a three-tier hierarchy 

framework which prioritises: 

a. first, the health and well-being of water bodies and freshwater ecosystems; 

b. second, the health needs of people; and 

c. third, the ability of people and communities to provide for their social, economic 

and cultural well-being.  

https://www.legislation.govt.nz/act/public/1991/0069/latest/link.aspx?search=ts_act%40bill%40regulation%40deemedreg_resource+management+act_resel_25_h&p=1&id=DLM231978#DLM231978
https://www.legislation.govt.nz/act/public/1991/0069/latest/link.aspx?search=ts_act%40bill%40regulation%40deemedreg_resource+management+act_resel_25_h&p=1&id=DLM231978#DLM231978
https://www.legislation.govt.nz/act/public/1991/0069/latest/link.aspx?search=ts_act%40bill%40regulation%40deemedreg_resource+management+act_resel_25_h&p=1&id=DLM231983#DLM231983
https://www.legislation.govt.nz/act/public/1991/0069/latest/link.aspx?search=ts_act%40bill%40regulation%40deemedreg_resource+management+act_resel_25_h&p=1&id=DLM231983#DLM231983
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3.11 This framework is the substance of the lone objective in the NPS-FM. The objective is 

implemented by 15 policies, and we consider those to the extent relevant in the report 

section that follows. 

One Plan 

3.12 The One Plan is a combined RPS and regional plan. We must have regard to the RPS-

level objectives and policies contained in Part 1 of the Plan, and the regional plan-level 

provisions in Part 2. 

3.13 While both sets of provisions are relevant to our assessment under s104 of the RMA, 

only the latter are relevant to our “gateway test” assessment under s104D.  

3.14 Our discussion that follows in Section 4 makes clear the relevant provisions of Part 1 

and Part 2 of the One Plan that we have considered. 
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4.0 Evaluation 
 

Overview and summary 

4.1 For this section of the report, we address the relevant matters as outlined above.  

4.2 In explaining how we have arrived at our view on these matters, we have intentionally 

focussed our assessment on the key issues in contention – rather than provide a 

comprehensive account of all views expressed to us on all matters.     

4.3 Our discussion is organised to address the following in turn: 

a. assessment of environmental effects;  

b. assessment of relevant objectives and policies;  

c. consideration of ‘other matters’ (s104(1)(c)); 

d. sections 105 and 107 of the RMA; 

e. term of consent; 

f. conditions of consent and the BPO; and 

g. Part 2, RMA.   

4.4 To summarise the sections that follow, the proposal: 

a. will enable the ongoing operation of the Prison, which is locally and regionally 

significant infrastructure having substantial social and economic benefits; 

b. will result in a net positive effect on water quality and ecological values; 

c. will not result in any increase in flooding or erosion effects; 

d. is not anticipated to result in adverse effects on cultural values that are more than 

minor; 

e. is not inconsistent with higher order national and regional documents and their 

respective objectives and policies; being the NPS-FM, the One Plan RPS 

component; and the One Plan regional plan component; 

f. is appropriate in terms of s105 of the RMA; 

g. does not present any barrier to the granting of the discharge under s107 of the 

RMA; 

h. is the most efficient and effective option at this point in time in  terms of section 108 

and the BPO tests;   

i. will promote the Act’s sustainable management purpose and its principles as 

contained in Part 2. 
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Assessment of environmental effects 

Outline of key effects issues 

4.5 For the purposes of this section, we have grouped the proposal’s effects into four broad 

categories as follows: 

a. positive effects; 

b. flooding and erosion effects;  

c. effects on water quality, freshwater ecology and identified One Plan values of the 

lakes; and 

d. effects on cultural values. 

4.6 We address each of these below in turn. For each topic, we summarise the evidence 

and submissions presented, then discuss why we have reached the conclusion that we 

have on each topic.  

Positive effects 

4.7 It was not contested that the proposal, and indeed the operation of the Prison itself, 

give rise to a range of positive effects. Accordingly, we simply record these benefits 

here before moving to our evaluation of actual and potential adverse effects.  

4.8 As noted by Mr Hall, the Prison is established social infrastructure of considerable 

importance regionally and nationally, contributing positive social and economic effects 

to the local area and further afield. Mr Hall gave the view that a consented and 

operationally certain stormwater discharge is necessary to ensure the positive effects 

of the Prison are realised.18  

4.9 Those positive effects were further explained to us by Mr Pearse. He told us that the 

social and economic benefits of the Prison accrue in three ways: 

a. economically to the local community through employment and flow on expenditure;  

b. to those in the Prison and their locally based whānau; and 

c. to the wider community through its role in the Prison network.19 

4.10 Expanding upon these benefits in turn, Mr Pearse advised that the Prison is one of the 

largest public service employers in Whanganui District, employing 306 staff – being 

1.5% of the district’s workforce.  Of the annual $31 million budget for the Prison, $24 

million is paid to staff in salaries and expenses – or approximately 2.5% of the district’s 

income from salary and wages. A proportion of that income would then be spent on 

local goods and services.20  

4.11 Mr Pearse also spoke to the benefits from the Applicant’s Hōkai Rangi strategic 

direction. Principally, he noted the importance of recognising, supporting, and 

strengthening the identity of Māori.21  

4.12 Mr Pearse noted that nearly 35% of the people in the care of the Prison have whānau 

living in Whanganui and surrounding districts.  According to Mr Pearse, having whānau 

in close proximity supports the Prison’s efforts to reduce reoffending and simplifies 

 
18 Hall EiC, para 11 
19 Pearse EiC, para 41 
20 Pearse EiC, para 42-43 
21 Pearse EiC, para 46 
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visitation, which in turn supports social integration and the maintenance of crucial links 

between people in prison and their whānau.22 

4.13 Mr Pearse also spoke to the role of the Prison in the national prison network and its 

national social benefits. He told us that the Prison offers a range of rehabilitation and 

reintegration services, and that it is ideally located to service courts in the region.  Mr 

Pearse added that the Prison population projections indicate continued growth, which 

underscores the importance of maintaining capacity in this area.23  

4.14 We also learned of the Prison’s specialist facilities from Mr Pearse. Those facilities 

include: 

a. one of the five Māori Focus Units in the nationwide prison network, which aims to 

reduce re-offending by providing a pathway founded on kaupapa Māori therapeutic 

environment; and 

b. an At-risk Unit, comprising nine beds catering to prisoners’ primary mental health 

care needs and managing tāne who are considered at risk of harming 

themselves.24 

4.15 While Ms Adsett did not expressly address positive effects in her initial version of her 

s42A report to us, she later signalled her agreement with Mr Hall that the discharge will 

have positive effects on social and economic well-being and health and safety, insofar 

as it enables the continued operation of the Prison.25   

4.16 Furthermore, as noted in the Applicant’s response to Minute 9, the full package of 

proposed mitigation and remediation will achieve an environmental net benefit for the 

lakes for two reasons: 

7.1 The conservative approach taken in the calculations to determine the requirement 

to remove the equivalent of an annual load of 7.7kg of phosphorus, which will likely 

exceed the prison's actual discharge; and  

7.2 The prison discharge is diluting (and post installation of the treatment device, will 

dilute further) the concentration of nitrogen in the lakes, because it is at lower 

concentrations than current lake water quality.26 

4.17 This point is particularly relevant to our evaluation of effects on water quality, ecology 

and lake values.  In particular, and as we note later, the Applicant in response to Minute 

9 volunteered a condition to the effect that the consent holder must carry out works to 

reduce the annual load of phosphorus in the lakes system by a minimum of 9 kg per 

year – an increase to the 7.7 kg per year referenced in the above extract. 

4.18 Mr Hall’s classification of the Prison as regionally and nationally significant also has a 

bearing on the consideration of relevant One Plan objectives and policies we turn to 

later. 

 

 
22 Pearse EiC, para 47 
23 Pearse EiC, para 51-52 
24 Pearse EiC, para 53 
25 Adsett supplementary evidence (19 November 2020), para 10 
26 Applicant response to Minute 9 (3 March 2021) 
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Flooding and erosion effects 

Issue summary 

4.19 Three submissions expressed concerns about the flooding and erosion effects of the 

proposed discharge.27  Broadly, these submissions expressed the prospect that 

increased sedimentation effects and/or surface flooding could result from the proposed 

discharge.  

4.20 Mr Fisher’s evidence addressed the substance of these submissions in detail. He 

advised that his involvement in the proposal dates back to 2016, when his company 

was appointed by the Applicant to advise on engineering matters. Drawing on the 

reports his company produced as attached to the AEE, Mr Fisher gave the view that 

flooding will not be worsened by the proposal. In summary, the reasons for his view 

were: 

a. the catchment of the Prison is just 2.4% of the total catchment of the lakes system;  

b. the proposed Prison stormwater approach does not contribute new impervious 

area, increase the peak flow rate or increase the volume of stormwater discharge; 

c. the Prison discharge occurs rapidly given its amount of impervious surface, 

connectivity through the stormwater network, and proximity to the lakes – in 

contrast to the majority of the discharge from the wider rural area which contributes 

flows to the lakes more slowly due to greater rate of permeability, lower connectivity 

and greater distance from the lakes; and 

d. the proposal will not worsen flooding potential from prolonged wet weather where 

the limited drainage from the Lake Wiritoa outlet and connecting channel causes 

elevated lake and groundwater levels, again due to its low overall contribution 

relative to the remainder of the catchment.28 

4.21 In his technical assessment report attached to Ms Adsett’s s42A Report, Mr Bell initially 

gave the view that there was insufficient evidence in the AEE to comment on whether 

any flooding issue has been created or exacerbated by the discharge of stormwater 

from the Prison site.29  

4.22 However, we were advised by Ms Adsett at the hearing that Mr Bell had changed his 

view having read Mr Fisher’s evidence.  Mr Bell agreed with Mr Fisher that the flooding 

effects would not be worsened by the proposed discharge, and Ms Adsett accordingly 

concluded that the proposal’s impact on flooding and erosion effects would be less than 

minor.30   

Discussion 

4.23 Given the above, our consideration of this topic can be very brief.  

4.24 There is no evidence before us to suggest that the proposal will result in any material 

change in local flooding, erosion or sedimentation effects.  

4.25 We adopt the shared view of Mr Fisher and Mr Bell for the reasons expressed by Mr 

Fisher, and conclude the proposal’s overall effect in this respect will be less than minor.  

 

 
27 Submissions 2, 7 and 11 
28 Fisher EiC, para 77-80 
29 Adsett s42A Report, Appendix 3 
30 Adsett supplementary evidence (19 November 2020), para 6-8 
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Effects on water quality, ecology and identified One Plan values 

Issue summary 

4.26 This was the most commonly addressed topic in the submissions. In summary, the 

concerns raised included the following potential adverse effects on the two lakes: 

a. increased siltation, pollution and toxicity, algae prevalence, weed growth and 

general water quality effects associated with the proposed discharge;31 

b. effects on aquatic fauna and/or their habitat;32 and 

c. effects on recreational users.33 

4.27 Several of the submitters addressed us in detail on these matters at the hearing. For 

example, Mr Dean Ranginui and his son Mr Aroha Ranginui spoke of the following 

matters:   

a. the migration cycle for kai tuna/eels in the lakes and of his concern that the 

proposed discharge would degrade associated habitat. He told us that, as a fourth 

generation eeler accessing the lakes for kai, he is bonded to the lakes along with 

his tipuna and mokopuna; and  

b. the historical algal blooms as red flags that something is wrong with the lakes, and 

as further indication that their condition should not be worsened.  

4.28 Mr Ranginui also expressed his preference for an alternative stormwater management 

arrangement for the Prison, whereby the discharge is stored in tanks and reused as 

irrigation, or channelled into an engineered holding pond.  He called for a united effort 

from iwi, the Council, the local community and landowners, and volunteers to safely 

relocate fish in the lakes to other local waters, then to remediate the lakes to a state 

that can sustain a healthy ecological state into the future.  

4.29 We note Mr Ranginui’s view in the above respects also has relevance to our 

consideration of the proposal’s impact on identified cultural values. The same can be 

said about the presentations we received from Mr Shenton and Ms Sheehy, which we 

discuss in greater detail shortly.  

4.30 Mr Campbell – a local landowner - also addressed us on water quality and ecological 

effects.  He advised that his family has resided and farmed by the lakes for generations 

and have spent a substantial amount of time and money over the last 15 years towards 

restoration of the lakes – including riparian planting, fencing and changes to farming 

practice.  

4.31 Mr Campbell also expressed concern about the efficacy of the proposed filter device 

and of future maintenance efforts.  

4.32 The main focus of Mr Duff’s personal submission was the recreational values of the 

lakes, and the proposal’s impact on those values. Like Mr Campbell, Mr Duff was 

concerned that the proposed filter device would not be sufficiently effective to mitigate 

potential adverse effects.  Mr Duff outlined his understanding of the One Plan direction 

for reversing the damage to the lakes water quality and associated ecological values. 

4.33 Mr Duff also addressed us on behalf of the Whanganui District Council Rural 

Community Board. The Board’s submission raised concern about the high values of 

the lakes and the impact on those values from the proposed discharge.  The Board also 

 
31 Submissions 2-14 
32 Submissions 6, 8, 11, 13 and 14 
33 Submissions 3-6, 9, 10 and 12 
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sought for testing of the quality of the proposed discharge to be carried out at the point 

of discharge, rather than once it enters the lakes.  

4.34 In his evidence for the Applicant, Mr Cochrane advised that the concentration of total 

nitrogen at the point of the proposed discharge is 2.75 times lower than in the upstream 

waters of Lake Pauri and downstream waters of Lake Wiritoa. This, according to Mr 

Cochrane, means the effect of the discharge will be to dilute current concentrations of 

nitrogen in the latter.34  

4.35 Similarly, Mr Cochrane expressed the view that the increase in total phosphorus from 

the proposed discharge would be indiscernible in Lake Wiritoa.35 

4.36 We were also assisted on this matter by the efforts of Dr Keesing and Mr Brown who 

prepared a joint witness statement on this topic.  Some of the points they agreed upon 

have been summarised in our description of the site and environment in Section 2 of 

this decision; and other relevant points of agreement included: 

a. both lakes are in a degraded state, including when assessed against relevant 

indicators in the One Plan and NPS-FM for phytoplankton, total nitrogen, total 

phosphorus and dissolved oxygen (among others); 

b. both lakes experience potentially toxic cyanobacteria blooms most summers, 

occasionally resulting in closure to the public; 

c. monitoring shows the presence of perch, goldfish, common bully, longfin eel, 

shortfin eel and sometimes trout (the latter through stocking) in the lakes; 

d. macroinvertebrate populations in the lakes include diptera, daphnia, snails, 

ostracods and damsel fly larvae, and recorded birdlife includes swans, ducks and 

geese; 

e. internal nutrient cycles for total phosphate are more dominant than external inputs 

as to the matters affecting the water quality and ecology of the lakes; 

f. in their current condition, the lakes do not support the identified Schedule B One 

Plan values of aesthetics, contact recreation, mauri, industrial extraction, irrigation, 

stock water, existing infrastructure, capacity to assimilate pollution, amenity, 

inanga migration and trout fishery; and 

g. options to ‘balance the input equation’ could include one or more of: harvesting and 

removal of macrophyte biomass, phosphorus binding agents, aeration, increased 

flushing, and avoidance of nutrient discharge to the lakes.36 

4.37 In his EiC, Dr Keesing helpfully also summarised the key points of disagreement he 

shared with Mr Brown, including: 

a. the discharge direction and which lake is affected by the discharge;  

b. the causes of Lake Wiritoa’s current condition and the role or proportional 

responsibility the prison’s stormwater holds; 

c. unrelated to the Prison’s stormwater, the condition of the region’s dune lakes 

overall as this provides an indication of the causes of degradation; 

d. the capacity of Lake Wiritoa to assimilate water contaminant (pollution) (one of the 

“values of Schedule B); 

 
34 Cochrane EiC, para 16  
35 Cochrane EiC, para 16  
36 Whanganui Prison Stomwater Discharge: Expert Conferencing Joint memo – Topic Freshwater Ecology (18 September 

2019), p. 3-7  
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e. the process of lake “flipping” and what causes it; 

f. the BPO process and why it is entirely appropriate to consider Lake Wiritoa as an 

option for discharge; 

g. meeting One Plan Schedule E water quality outcomes for deep lakes; 

h. the restoration of Lake Wiritoa and the possibility that the consented discharge 

would remove or adversely affect that possible process; and 

i. if consent is granted the monitoring required. 

4.38 Expanding upon the most relevant points for this topic in turn – whereas Mr Brown37 

considered that the impact of the discharge should be assessed in the context of both 

lakes as a connected system - Dr Keesing gave the view that the discharge will almost 

always travel from the discharge point to Lake Wiritoa and will only move uphill towards 

Lake Pauri in rare and specific circumstances.  Even in those circumstances, it was Dr 

Keesing’s view that the discharge would not travel so far uphill that it would enter the 

open water of Lake Pauri. Accordingly, he gave the view that little, if any, focus is 

needed on the extent to which the proposed discharge affects Lake Pauri.38 

4.39 While Dr Keesing and Mr Brown agreed that some of the values of the lakes identified 

in the One Plan are not being met, they did not agree with respect to the value of the 

lakes in assimilating pollution.  Mr Brown considered that the lakes have no further 

ability to assimilate pollution, because the monitoring data shows that the annual 

average concentrations of total phosphorus and total nitrogen exceed the One Plan 

targets.39   

4.40 Related to this, Mr Brown told us that the Lakes are at risk to ‘flipping’ due to their 

current conditions – being the point at which the lakes change from a macrophyte-

dominated environment to an algal/sediment-dominated one.  He drew on monitoring 

results the Council has obtained and particularly the high pH levels, high algal biomass 

and low levels of dissolved oxygen as the basis for his view in this respect.40   

4.41 Dr Keesing gave the view that the ability to assimilate pollution rests with the ability of 

the receiving system to take additional pollution and not be changed – rather than the 

extent to which the Plan target is met.  He added that very sensitive communities have 

little assimilation ability, while very robust communities have a greater capacity.  

4.42 Dr Keesing also expressed the view that once sensitive values are lost – as is the case 

with Lake Wiritoa – there is a corresponding change in assimilation potential. Given 

that this point marks a particularly important point of difference between the two 

experts, we are compelled to record Dr Keesing’s assessment of the matter in full: 

150. I consider that once sensitive values are lost (such as in Lake Wiritoa) then the ability 

to assimilate pollution and not change becomes very high. The ability to assimilate 

pollution in a lake community is an inverse bell curve (high then low, then high). That 

is, there is a buffer in the system that enables contaminant to accumulate until it is 

in concentrations that cause an effect – the first “tipping” point. Once that tip is 

reached the sensitive parts of the community are affected, reduced in abundance 

even perhaps lost. The remaining system is then comprised of more robust species 

and is often invaded by other robust (often exotic) species. The system is then robust, 

and it takes a considerable amount more pollution to “tip” again.  

 
37 Brown s42A Report, para 20  
38 Keesing EiC, para 143-145  
39 Brown s42A Report, para 41-44  
40 Brown supplementary evidence (19 November 2020), para 17-18  
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151. Lake Wiritoa has passed at least one tip already and is now robust and can tolerate 

substantive levels of pollution now without a further tip. Further to this point the 

sink nature of the lake means that the accumulated nutrients in the system are now 

the dominant nutrient source and feed the cycle seasonally and newly incoming 

nutrient hardly make a difference(proportionally) to the lakes seasonally cycles.  

152. Once (pre-1970 at least) Lake Wiritoa had a low capacity to assimilate pollution, 

now it has a large capacity.  

153. I have addressed “flipping” above. In essence Mr Brown has confused the causes of 

flipping with nutrient promotion of abundant growth. Flipping is most typically 

caused by high sediment loads (and lake activities) that cause high turbidity which 

remove macrophyte (shading). When the macrophyte die off phytoplankton are 

released from competition for nutrients and space. They typically then dominate the 

water column / surface. Nutrient allows large scale growth (of both macrophyte and 

phytoplankton) but is not the cause of a flip. Lake Wiritoa has an abundance of 

macrophyte (and non-turbid water) and is in no danger of “flipping”. 

154. Mr Brown at paragraph 37 (last sentence) suggests that even if the discharge meets 

the deep lakes Schedule E water quality targets (or even the NPS-FW targets) that 

the consent should still not be granted because the discharge fails to consider the 

receiving environment and its processes. I am mystified by this statement and 

opinion, for as I have explained above, the receiving environment is simply no longer 

sensitive to small nutrient changes and the improved stormwater nutrient content 

of the prison will not prevent the lakes’ restoration. Even if it was restored tomorrow 

the nutrient levels (even without the dilution factor used) would not cause the lake 

to move back to a poor condition.  

155. Meeting the targets for deep lakes (and the NPS-FW better band targets) is exactly 

what the Applicant should be doing (and is guided to do by the One Plan). Succeeding 

with this will ensure the receiving environment’s condition will not worsen and will 

not hinder restoration attempts.  

156. It is important to stress that the cycles within Lake Wiritoa will continue irrespective 

of the low levels of nutrients entering the system. Even if nutrient levels were 

returned to the natural level, restoration would take considerable time because of 

the internal nutrient cycling (Bjork 198824). That is, Lake Wiritoa is a sink which is 

now dominated by internal nutrient cycles with seasonal stratification of the water. 

This means that for a very long period the internal processes of nutrients welling up 

from the sediments in spring and subsequent macrophyte and algae growth and then 

seasonal die back and nutrient deposition will continue irrespective of low levels of 

nutrient entering the system.41 

4.43 Dr Keesing added that, while the aspiration of a ‘zero-pollution’ stormwater system is 

desirable, it is not realistic, nor does it occur anywhere in New Zealand. In his 

assessment the proposed discharge would meet the relevant Schedule E standards in 

the One Plan, after reasonable mixing, and be a considerable improvement upon the 

previous discharge quality when the proprietary filter is commissioned.  In his view, the 

proposed discharge would have no measurable adverse effect on the receiving lake 

environment and it would not be possible to measure the addition of nutrients that could 

be attributed to the Prison above background levels.42  

4.44 Moreover, Dr Keesing noted that the proposed removal of macrophyte from the lakes 

at a tonnage that at least matches the nutrient input by the improved stormwater 

discharge will reduce the in-lake nutrients such that the net result will be an 

improvement in lake water quality and ecological value.43   

 
41 Keesing EiC, para 150-156  
42 Keesing EiC, para 19-20  
43 Keesing EiC, para 21  
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4.45 We observe that Dr Keesing made this last statement prior to the Applicant increasing 

the amount of macrophyte to be removed from the lakes on an annual basis in response 

to Minute 9. That annual quantum to be removed now is nearly 20% higher than the 

maximum nutrient input anticipated by the proposed discharge. We expect with that 

additional reduction in nutrient load, that Dr Keesing would find an even greater net 

benefit would be the overall result of the proposal had the Applicant’s final mitigation 

and remediation package been known to him at that time. 

4.46 We record also that Mr Brown did not have the benefit of considering the Applicant’s 

final proposal; however, he was able to consider the Applicant’s previous annual 

macrophyte removal proposal of 7.7 kg per year during the hearing adjournment.  In Mr 

Brown’s updated advice provided in December of 2020, he expressed the view that the 

proposal would have a neutral impact on the nutrient load as the amount of nutrients 

removed each year would be equal to that discharged from the Prison. On that pre-

Minute 9 basis, Mr Brown concluded that the mitigation and remediation proposed by 

the Applicant would still not result in the lake water quality moving towards a higher 

band as anticipated by the One Plan.44   

4.47 Having considered the Applicant’s evidence and Mr Brown’s updated assessment, Ms 

Adsett also updated her assessment of the proposal’s impact on water quality, ecology 

and identified One Plan values. Overall, she found the proposal’s impact on water 

quality to be less than minor, and the impact on identified values to be minor.45  

4.48 Mr Hall, having drawn on the evidence of Mr Cochrane and Dr Keesing, gave the view 

that the proposed discharge:  

a. could not be described as having more than minor effects on water quality;46 and 

b. would have a negligible effect on the ecology of the receiving environment.47 

4.49 On the amenity and recreational values of the lakes, Mr Hall concluded that: 

a. the proposed discharge would have negligible effects on contact recreation, owing 

to the discharge having no impact on public access, and to it meeting the Schedule 

E target for E.Coli for the lakes once it enters Lake Wiritoa; 

b. the proposed treatment device would enhance visual amenity by improving the 

clarify of the discharge and inhibiting rubbish and other visual solids from entering 

the lakes; and 

c. the amenity of the receiving environment would be enhanced through the proposed 

landscaping.48 

4.50 We turn to the BPO and other points of disagreement between Dr Keesing and Mr 

Brown subsequently.  

 

Discussion 

4.51 We find the evidence for the Applicant on this topic to be compelling. That Mr Brown 

and Ms Adsett’s assessment of effects on water quality and identified values changed 

over the course of the hearing underscores this in our view. 

 
44 Memo of Logan Brown to Natasha Adsett (16 December 2020). Page 1  
45 Adsett supplementary evidence (22 January 2021), para 46  
46 Hall EiC, para 213  
47 Hall EiC, para 253  
48 Hall EiC, para 271-273  
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4.52 There was no convincing evidence presented at the hearing for us not to adopt the 

Applicant’s conclusions in its response to Minute 9 that the proposal will achieve a net 

positive benefit for the lakes. With the proposed (and updated) mitigation and 

remediation measures adopted, there will be a reduction in contaminant levels in Lake 

Wiritoa – including of greatest significance the concentrations of metals and of total 

nitrogen and phosphorus. 

4.53 We consider this supports Dr Keesing’s finding that the proposal will not increase the 

risk of the lakes ‘flipping’, and we adopt his evidence and reasons in this respect. 

Likewise, and again for the reasons he has expressed, we adopt his conclusion that 

the proposal will, if anything, improve the life supporting capacity of the lakes rather 

than result in ecological harm.  

4.54 We are compelled to note for the record that the Applicant’s response to Minute 9 has 

been particularly pivotal in leading us to our findings on this topic. During our 

deliberations we closely scrutinised the proposed conditions accompanying the right of 

reply along with the reply itself and the evidence underpinning it.  

4.55 Having carried out that exercise, we found that the proposed conditions were unlikely 

to deliver on the Applicant’s appraisal that its proposed “remediation extends further 

than just remedying the negligible effects of the Corrections discharge, to a net positive 

through a load reduction within the lake environment49.” It appeared to us at that time 

that, as assessed by Mr Brown and Ms Adsett, the conditions would only require a 

neutral outcome to be achieved.  This is not to say that a net positive outcome would 

not have been achieved by the Applicant on its own volition; however, there was a lack 

of certainty that such an outcome would be achieved given the way the conditions were 

drafted.  

4.56 By increasing the amount of annual phosphorus to be removed from the lakes by nearly 

20% in its final proposal, the Applicant has  removed any concerns we previously held 

on this point.  The net result will be an annual reduction in nutrient loads in the lakes, 

which is clearly a positive effect borne out by this proposal. Such an outcome – we note 

– was the express desire of all the submitters we heard from, and from the relevant 

witnesses called by the Applicant and the Council. 

4.57 With these improvements realised, we also find that the other amenity and recreational 

values of the lakes identified in the One Plan will either be improved or at least 

maintained by the discharge for the reasons expressed by Mr Hall. 

4.58 Overall, we find that the proposal will result in positive effects on the water quality, 

ecological amenity and recreational values of the lakes, and any adverse effects will be 

less than minor. 

 

 

 

 
49 Right of Reply, para 48  
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Effects on cultural values  

Issue summary 

4.59 Two submissions50 raised concerns about the proposal’s impact on cultural values of 

the lakes. In summary, the submissions expressed: 

a. concerns that the discharge would diminish the mauri of the lakes, which are 

already degraded and highly sensitive receiving environments; 

b. that work needs to continue to restore the lakes to support mahinga kai, rather than 

lead to further degradation; and 

c. that an alternative discharge arrangement should be preferred. 

4.60 In response to Council’s further information requests under s92 of the RMA, the 

Applicant formed the WPTWEG to facilitate a working relationship with Ngāti Tūpoho, 

Ngā Wairiki Ngāti Apa and Te Rūnanga o Tūhopo. During initial discussions the 

Applicant was requested to fund the preparation of a CIA to assist iwi in better 

understanding the impact of the proposed discharge on Māori cultural values.  

4.61 CIAs for both iwi and an associated Mātauranga Māori report were subsequently 

prepared by Poipoia Ltd and WSP respectively (hereafter “the three cultural reports”).  

4.62 The three cultural reports undertook a comprehensive assessment of cultural matters  

including:   

a. describing the past and present relationship Māori have to the area, including 

linkages and associations with Lakes Wiritoa and Pauri that Ngāti Tūpoho and Ngā 

Wairiki Ngāti Apa have which culminates in the provision of spiritual and physical 

sustenance.   

b. noting that discharges into the Lakes and other activities within their catchments 

have impacted on these relationships as the mauri of the wai is depleted to a point 

that many customary activities are now not practised as they once were. 

Activities such as the gathering of mahinga kai have been greatly reduced due to 

the quality of the waters and limited access – a point well emphasised by Mr Dean 

Ranginui.    

c. noting that it is culturally unacceptable to gather kai from contaminated areas. The 

perception of the lakes as kai gathering areas being ‘tainted’ impacts both on the 

ability of Te Rūnanga o Tūhopo and Ngā Wairiki Ngāti Apa to gather kai to carry 

out their responsibilities of Manaakitanga, and also on the growth and retention of 

mātauranga Māori. When the gathering of kai is restricted, there is a loss of 

practice, use and tikanga – which contributes to the wider sense of disconnection 

from the tāonga and significantly impacts the closeness of the relationship between 

the tangata whenua roopu and their tāonga. 

d. Noting that the Lakes Pauri and Wiritoa are jewels and taonga, and that both lakes 

are seen holistically as a single waterbody.   

e. adding that the iwi are defined by their relationship to their waterways – and if the 

mauri of the wai is depleted through further degradation of the environment, the 

mauri of iwi will consequently be depleted.  

4.63 The recommendations ultimately made in the three cultural reports included that the 

proposed discharge: 

a. not be to Lake Pauri, Lake Wiritoa, or the connecting channel between the lakes; 

 
50 Ngāti Tūpoho and Ngā Wairiki Ngāti Apa 
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b. is to incorporate cultural wellbeing, iwi values and mātauranga; 

c. is to put the wellbeing and health of Lake Wiritoa, Lake Pauri, and the connecting 

channel between the lakes as a priority objective to ensure these waterbodies are 

not subject to further degradation due to stormwater discharges;  

d. is to ensure the mauri of Lake Wiritoa, Lake Pauri, and the connecting channel 

between the lakes is not degraded or diminished due to stormwater discharges 

from the Prison – this entails ensuring the mauri of these waterbodies is either 

maintained (where the mauri of the waterbodies has been assessed as ‘healthy’) 

or enhanced (where the mauri of the waterbodies has been assessed as 

‘unhealthy/degraded’); 

e. is to be a hybrid/co-design developed with iwi – with all further design, 

implementation, and operational including input and engagement with iwi; 

f. is to give effect to Te Mana o Te Wai as per the National Policy Statement for 

Freshwater Management (MfE, 2020); 

g. is to be subject to conditions relating to cultural practices, iwi values/mātauranga, 

assessment of mauri of the discharging and connecting waterbodies, and cultural 

monitoring;  

h. is not to be granted for more than 10 years and be subject to 3-yearly review; 

i. should include a BPO assessment informed by the mauri scale included in the CIAs 

and include alternative options that are more culturally appropriate; 

j. includes the restoration of the connection between the lakes and a regeneration 

fund set aside for that and wider biodiversity restoration purposes; 

k. should be informed by a comprehensive biodiversity audit of the entire area; 

l. should coincide with guarantees that the Prison’s wastewater will be discharged to 

the Council wastewater network; 

m. should include a cultural mitigation fund for the tangata whenua roopu to retain 

their history by resourcing wānanga, the publication of cultural narratives and the 

use of technology to disseminate cultural knowledge to tamariki; 

n. should include cultural health monitoring programmes funded by the Applicant over 

time and delivered by tangata whenua roopu; 

o. should not entail further extension of the Prison’s infrastructure than may impact 

on the environment without agreement of tangata whenua roopu; and 

p. should be administered with the application of a cultural artefact discovery protocol. 

4.64 In his statement for Ngā Wairiki Ngāti Apa, Mr Shenton assisted us with further 

understanding the proposal’s impact on cultural values and of the aspirations for local 

iwi with respect to the lakes and wider context.  That said, Mr Shenton noted that Ngā 

Wairiki Ngāti Apa’s determination toward the restoration of the lakes is not just 

aspirational, but is being actively carried out in practice.51  

4.65 While Mr Shenton was complimentary of the efforts by the Applicant to engage with iwi 

on the proposal, he described the BPO process as the elephant in the room. In 

particular, he noted that the BPO assessment did not originally apply a Māori lens and 

that by the time the CIAs were produced, the BPO ‘die was cast.’  Mr Shenton noted 

that the subsequent updates to the BPO to address those shortcomings identified 

 
51 Shenton statement, page 2  
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practicality issues with alternative discharge arrangements favoured by iwi; however, 

he remained of the view that the proposed discharge should not be allowed for the 

reasons expressed in the CIAs. 52 

4.66 Ms Sheehy’s statement for Te Rūnanga o Tūhopo was also of great assistance to 

our understanding of the proposal’s effects on iwi cultural values. She noted that the 

construction and management of the Prison’s water infrastructure has been of concern 

for Te Rūnanga o Tūhopo, with significant cumulative effects resulting on their tāonga, 

the mauri of the wai and whenua, and the continued disconnection between iwi and 

their tāonga.53 

4.67 Ms Sheehy noted also the related issues with the Prison’s wastewater discharge and 

the negative impact it has had on the mauri of the receiving environment. 54  

4.68 Ms Sheehy underscored many of the points raised in the CIAs – including the issues 

on kai gathering and the ability of iwi to carry out manaakitanga.  Like Mr Shenton, Ms 

Sheehy was opposed to the discharge and its potential impacts on the mauri of the 

lakes.55 She also told us that the suite of recommendations in the three cultural reports 

have not been addressed by the Applicant, and that the process was decided before 

iwi were ever engaged.56   

4.69 Ms Sheehy particularly spoke to the hybrid co-design alternative discharge option 

identified in the three cultural reports. In her view, that option was not sufficiently 

investigated before being discounted.57  

4.70 Mr Coffin’s evidence for the Applicant addressed many of these matters summarised 

above. He expressed disappointment that the consultation carried out did not lead to 

consensus, but acknowledged the efforts of all who participated.58 For the following 

reasons expressed in his evidence, Mr Coffin considered the key cultural effects issues 

have been appropriately addressed: 

(a) The Mauri of the lakes. In my view, Mauri is not a quantifiable concept, but the 

combination of a number of attributes. My assessment is that the Mauri of the lakes 

would be supported and potentially enhanced by the application. In particular, the 

stormwater would be kept within its natural catchment, and its quality would be 

improved. Alternative proposals, particularly to discharge the stormwater to the Lake 

Wiritoa outlet stream would raise concerns in this regard. 

(b) Mahinga kai. The lakes currently have no identified mahinga kai values. I 

acknowledge the aspiration of Iwi for the lakes to be a source of mahinga kai and that 

this aspiration is supported by the NPS-FW 2020. That said, I also acknowledge that 

the NPS-FW 2020 is newly released and developing the necessary plans and processes 

to begin to achieve that aspiration will be years in the making; and putting those 

plans into action will take more time again. It is simply premature to determine this 

application on the basis of mahinga kai considerations. I further note that the high 

quality of the stormwater discharge is unlikely to have a negative impact on mahinga 

kai aspirations.  

(c) Protecting sites of significance. The application does not raise any concerns in respect 

of sites of significance. The same cannot be said however about alternative discharge 

locations and particularly discharge to the Lake Wiritoa outlet stream.  

 
52 Shenton statement, page 4-5 
53 Sheehy statement, para 12 
54 Sheehy statement, para 16  
55 Sheehy statement, para 18-19 
56 Sheehy statement, para 30-31 
57 Sheehy statement, para 34-37 
58 Coffin EiC, para 3 
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(d) Treaty of Waitangi settlements. While there are claims that would affect the site, the 

lakes, and their surrounds there are also processes in place that to ensure that any 

existing uses of resources can be taken into account.  

(e) Ongoing engagement. The Whanganui Prison Tangata Whenua Engagement Group 

has now been established and provides a forum for ongoing engagement. This 

provides a vehicle for future discussions about the NPS-FW 2020, monitoring of the 

quality of the stormwater discharge, and other matters that are important to Iwi and 

to the prison.59 

4.71 Mr Coffin also expressed the view that the Applicant is not responsible for the alienation 

of the lakes or (in the main) for the degradation of the lake habitat, or over harvesting 

of fish species.  Rather, in his view, the current status of the lake is due to decades of 

runoff from the surrounding farming activities.  He also stepped through the manner in 

which he understood the Applicant has considered and responded to the 

recommendations in the three cultural reports.60  

4.72 In Mr Coffin’s view, the recommendations for alternative discharges as set out in the 

Mātauranga Māori report would exacerbate adverse effects on cultural values, rather 

than improve them. 61   

4.73 We asked several questions of the Applicant’s witnesses regarding the cultural 

assessments and the BPO over the course of the hearing; and the Applicant helpfully 

responded on these matters during the hearing adjournment.  In summary, the 

Applicant advised: 

a. Mr Hall, Mr Coffin and Mr Fisher - in response to Minute 7 - updated the BPO 

assessment to take account of the three cultural reports and a copy of the updated 

assessment was attached to the Applicant’s memorandum; 

b. the inclusion of cultural considerations in the addendum provides another factor to 

consider, but does not outweigh other existing factors;  

c. while the addition of a cultural element has the practical effect of further smoothing 

the distinction between the various alternative options, it does not amend the 

conclusion reached in the report on what is the BPO, as adopted and presented; 

d. despite the cultural preference for a hybrid alternative method, the engineering 

workability of such an option must inevitably prevail in reaching a conclusion as to 

what is practicable;  

e. while the alternative hybrid option may reflect a cultural preference, it cannot be 

the BPO if it does not work from an engineering perspective; 

f. there is no disagreement between the engineers involved in this application on the 

practicality of the various options, and the application must be assessed on the 

engineering evidence presented.62  

4.74 We note also the uncontested evidence of Dr Keesing that moving the point of 

discharge to below Lake Wiritoa would amount to a suboptimal environmental outcome 

compared to the proposed discharge, because: 

a. while minimalised as far as possible, there would still be some contaminant and 

nutrient load in the stormwater and under this option the contaminants would be 

introduced to a new habitat area (a stream and wetland) which has not been 

 
59 Coffin EiC, para 3 
60 Coffin EiC, para 161-174 
61 Coffin EiC, para 178 
62 Applicant’s response to Panel (BPO Report, mitigation certainty, section 107) (11 December 2020), para 6-8 
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receiving contaminants or additional nutrients to date, and has less water to dilute 

and assimilate the load in as well as being an infrequently flushed system; and 

b. the increased water flow from the stormwater discharge would result in 

considerable change to the streams hydrological regime (as well as requiring 

erosion control and other flow related infrastructure control).63 

4.75 The Applicant also advised after the hearing that further conferencing was conducted 

on the potential conditions of consent between iwi, the Applicant and the Council during 

the adjournment.  It was noted that some of the resulting conditions were volunteered 

by the Applicant, and accordingly form part of the proposal. 64   

4.76 We note that several of the final conditions, as tabled by the Applicant, address matters 

raised in the three cultural reports, including: 

a. the SMP and Landscape Plan to be prepared by the Applicant and certified by 

Council are to be accompanied by an agreed record of consultation with iwi; 

b. the Applicant is to fund a kaitiaki monitor to be onsite to monitor any earthworks for 

the duration of earthworks activities; 

c. the Applicant is to establish and coordinate at its cost the WPTWEG which, among 

other matters, will provide a forum for consultation on the SMP, the Landscape 

Plan, and annual reporting on the proposed discharge; and 

d. the Applicant will follow a notification protocol in the event of accidental discovery 

of archaeology or cultural artefacts. 

Discussion 

4.77 For the reasons we express below, we find that the proposal will result in positive effects 

on cultural values and any adverse effects in this respect will be no more than minor.  

4.78 We firstly acknowledge the significance of the lakes in this area to iwi and the wider 

issues raised in the three cultural reports and at the hearing. As part of that 

acknowledgement, we note Ms Sheehy’s identification of both the rarity of the lakes 

and the historical loss of other dune lakes in the area over time – on the latter point, Ms 

Sheehy advised that there were previously more than 50 lakes, whereas there are now 

fewer than 20. 

4.79 We also acknowledge the aspirations of iwi and the steps being taken, as identified by 

Mr Shenton, to enhance mahinga kai, access and the mauri of the lakes, and to reverse 

the current trend of disconnection iwi have for the lakes due to their degraded state.  

4.80 We understand why iwi have resisted any further discharge of contaminants to the lake 

system and why they have expressed a preference for alternative discharge solutions 

to be adopted; however, the evidence leads us to find that the proposed discharge will 

result in better water quality and ecological outcomes than either the current situation 

or the proposed alternative hybrid approach.  

4.81 Furthermore, the Applicant’s proposal includes demonstrable enhancement through 

nutrient reduction and mitigation measures. We find this will assist with the restoration 

of the lakes to a less degraded state; and in turn, assist with the enhancement of the 

mauri of the lakes and working towards reversing of the trend of disconnectedness 

between iwi and the lakes.  

 
63 Keesing EiC, para 109 
64 Applicant’s response to Panel (BPO Report, mitigation certainty, section 107) (11 December 2020), para 12-13 
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4.82 Significantly, such enhancement has not been committed to by the Council to date, and 

despite enquiring of Mr Brown, we were not made aware of any other large scale 

enhancement projects that might assist with the overall enhancement of the lakes.  

4.83 As far as that goes, the Applicant’s proposal would appear to be a rare opportunity for 

enhancement that should not be spurned. Given the express desire by all parties for 

the values of the lakes to be enhanced, and the offer by some parties to the hearing to 

assist with that, we see no reason why this proposal cannot be a catalyst for further 

financial and human resources to be committed by the Council, iwi and others towards 

a more wide-reaching restoration package. Such measures are beyond our remit to 

require, but it occurs to us that there is an opportunity to leverage off the Applicant’s 

volunteered enhancements towards an outcome with even greater net benefit.  

4.84 Irrespective of that suggestion, we consider that declining the proposal would amount 

to an opportunity cost – rather than a net benefit.  

4.85 It must also be noted that the hybrid alternative is beyond the scope of the proposal 

before us and would introduce additional consent requirements under the One Plan.  

4.86 Finally, we note that there is a forum established and codified in the conditions to enable 

further dialogue between the Applicant and iwi on matters of significance to iwi.  This, 

we find, will enable further participation by iwi towards the enhancement of identified 

values and the ultimate aims for the lakes and wider environment expressed in the 

three cultural reports.  

4.87 For the above reasons, and the reasons expressed by Mr Coffin in his evidence, we 

find the discharge is acceptable with respect to cultural effects.  

Summary of environmental effects 

4.88 Overall, we consider the proposal will result in positive effects on the environment such 

that identified values of the receiving environment will be enhanced or maintained 

rather than further degraded.  

We find that any adverse effects of the proposal on water quality, ecology, recreational 

and amenity values, flooding and erosion and cultural values will be no more than 

minor.   

 

Assessment of objectives and policies 

Outline of section 

4.89 Drawing on the findings on the effects assessment, here we consider in turn the 

relevant provisions of: 

a. The NPS-FM; 

b. The One Plan RPS component; and 

c. The One Plan Regional Plan component. 

 

National Policy Statement for Freshwater Management  

4.90 For the reasons we have outlined above, we also find that the proposal is consistent 

with the fundamental concept of Te Mana o te Wai as set out in the NPS-FM.  This 

starts with the health and well-being of the receiving water bodies being prioritised over 

all other matters; and again, we note that the proposal will result in a net positive 

outcome in this regard.  
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4.91 While Ms Adsett’s final view on the proposal was that it is inconsistent with the NPS-

FM and its aim for overall improvement, her view in that respect preceded the 

Applicant’s final mitigation and remediation package.  We accordingly do not share her 

view for the reasons we’ve already expressed.  

 

One Plan – Regional Policy Statement 

4.92 As noted above, the One Plan is a combined RPS and Regional Plan. We have 

accordingly considered the relevant aspects of both components separately here. 

4.93 Mr Hall and Ms Adsett were in agreement that the proposal is consistent with the RPS 

component of the One Plan with the exception of four provisions.  We find no reason 

not to accept their shared assessment and focus instead here on the matters they 

disagreed on. 

4.94 Whereas Mr Hall concluded that the proposal is consistent with all relevant RPS 

provisions, Ms Adsett considered that the proposal is contrary to: 

a. Policy 2-4 as it fails to address the matters set out in Table 2.1(a) and (c) under the 

policy;  

b. Objective 6-1 and Policies 5-4 and 5.9(b) as it fails to meet One Plan targets in 

Schedule E and provides no overall enhancement to the water quality of the 

receiving environment; 

4.95 We address these provisions in two parts, with the first part focussing on the aims of 

Policy 2-4 and the second on the balance of the provisions. Suffice it to say, we are 

more aligned with Mr Hall than Ms Adsett.  

4.96 Policy 2-4 states that: 

The specific issues listed in 2.2 which were raised by hapū* and Iwi* must be addressed in 

the manner set out in Table 2.1 below…. 

4.97 Table 2.1 then includes the following issues of relevance here: 

(a) Management of water^ quality and quantity throughout the Region does not 

provide for the special qualities significant to Māori… 

(c)  Lakes^ and streams (for example, Punahau/Waipunahau (Lake Horowhenua 

and Hokio Stream) have suffered degradation which continues and are 

considered culturally unclean. 

4.98 For the reasons we have expressed above, we consider the proposal will enhance and 

maintain water quality and ecological values of the receiving environment, thereby 

enabling the mauri of the wai to be improved and the cultural relationship between the 

lakes and local iwi to be strengthened. 

4.99 The historical degradation of the lakes may continue from the internal nutrient cycles in 

the lakes and from other inputs from elsewhere in the catchment; however, the 

compelling evidence before us is that this proposal will provide for the removal of 

nutrients and the reduction of other contaminants relative to the existing situation such 

that the overall outcome will be a net benefit. 

4.100 For these reasons, we do not agree with Ms Adsett that the proposal is contrary to 

Policy 2-4. 

4.101 While their respective points of focus are different, Objective 6-1 and Policies 5-4 and 

5.9(b) all seek the enhancement of water quality and ecological values. Again, the 

evidence before us is that this shared outcome will be implemented by the proposal 

https://www.horizons.govt.nz/publications-feedback/one-plan/part-1-regional-policy-statement/chapter-2/2-4-policies
https://www.horizons.govt.nz/publications-feedback/one-plan/part-1-regional-policy-statement/chapter-2/2-4-policies
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and we accordingly find the discharge is consistent with these provisions for the 

reasons we have already expressed. 

4.102 In fairness to Ms Adsett, we note that she clearly did not have the benefit of the 

Applicant’s final proposal at the time of providing her final assessment; and her view 

on the proposal’s consistency with the above provisions may well have been different 

had she been given the opportunity to consider the final remediation and mitigation 

package.  Irrespective, we do not share her view that the proposal is contrary to any of 

the One Plan’s RPS provisions.   

4.103 For completeness, we note also the matter the Applicant drew our attention to in its 

closing that has relevance to our consideration of the RPS provisions in the One Plan 

– being the classification of the Prison as regionally or nationally significant 

infrastructure.  

4.104 While there is no One Plan definition to confirm one way or another whether the Prison 

falls under that classification, we are inclined to agree with the Applicant that it does for 

the reasons it expressed.65  

4.105 On that basis, Objective 3-1 is relevant, along with policies that implement it. 

Collectively, these provisions state: 

Objective 3-1: Infrastructure^ and other physical resources of regional or national 

importance 

Have regard to the benefits of infrastructure^ and other physical resources of regional or 

national importance by recognising and providing for their establishment, 

operation*,maintenance*and upgrading*. 

 

Policy 3-3: Adverse effects^ of infrastructure^ and other physical resources of 

regional or national importance on the environment 

In managing any adverse environmental effects^ arising from the 

establishment, operation*, maintenance* and upgrading* of infrastructure^ or other 

physical resources of regional or national importance, the Regional Council 

and Territorial Authorities^ must: 

(a) recognise and provide for the operation*, maintenance* and upgrading* of all such 

activities once they have been established, 

(b) allow minor adverse effects^ arising from the establishment of 

new infrastructure^ and physical resources of regional or national importance, and 

(c) avoid, remedy or mitigate more than minor adverse effects^ arising from the 

establishment of new infrastructure^ and other physical resources of regional or 

national importance, taking into account: 

i. the need for the infrastructure^ or other physical resources of regional or 

national importance, 

ii. any functional, operational or technical constraints that 

require infrastructure^ or other physical resources of regional or national 

importance to be located or designed in the manner proposed, 

iii. whether there are any reasonably practicable alternative locations or designs, 

and 

 
65 Closing submissions for Ara Poutama Aotearoa (Department of Corrections)(3 February 2021).Para 8-10 

https://www.horizons.govt.nz/publications-feedback/one-plan/part-1-regional-policy-statement/chapter-3/3-4-policies
https://www.horizons.govt.nz/publications-feedback/one-plan/part-1-regional-policy-statement/chapter-3/3-4-policies
https://www.horizons.govt.nz/publications-feedback/one-plan/part-1-regional-policy-statement/chapter-3/3-4-policies
https://www.horizons.govt.nz/publications-feedback/one-plan/part-1-regional-policy-statement/chapter-3/3-4-policies
https://www.horizons.govt.nz/publications-feedback/one-plan/part-1-regional-policy-statement/chapter-3/3-4-policies
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iv. whether any more than minor adverse effects^ that cannot be adequately 

avoided, remedied or mitigated by services or works can be appropriately offset, 

including through the use of financial contributions. 

4.106 In considering the proposal’s fit with the above, we have already noted the positive 

effects of the Prison’s operation and the essential nature of the discharge to its effective 

operation. We have found that the effects of the proposal will either be positive, or 

where negative, no more than minor.  We find that the proposal is consistent with these 

One Plan – Regional Policy Statement provisions on that basis.  

 

One Plan – Regional Plan  

4.107 Similar to the RPS provisions, Mr Hall and Ms Adsett were in agreement on all but three 

of the regional plan level provisions in the One Plan. Again, where they share a 

common view on the balance of provisions, we find no need not to adopt their 

assessments for the reasons they have expressed.  

4.108 The remaining provisions in contention were: 

a. Policy 13-4; 

b. Objective 14-1; and 

c. Policy 14-1. 

4.109 Ms Adsett considered the proposal to be contrary to the above provisions, whereas Mr 

Hall did not. 

4.110 Policy 13-4 sets out the considerations for decision-making for activities in rare and 

threatened habitats and at-risk habitats. These are to be assessed on a case-by-case 

basis, having regard to a range of matters.  We record that we have factored all of the 

relevant matters under the policy into our consideration of the proposal, including the 

significance and rarity of the receiving environment, the proposal’s effects on the 

environment, and relevant RPS and regional plan provisions cross referred to. 

4.111 We have explained above that the proposal will not amount to adverse effects that are 

more than minor, and instead will enhance and maintain the relevant natural, physical 

and cultural values of the area.  We accordingly do not share Ms Adsett’s view that the 

proposal is contrary to the aims in Policy 13-4. 

4.112 Objective 14-1 relates to the management of discharges and it is implemented by Policy 

14-1 which sets out the considerations for decision-making on discharge-to-water 

applications.  We record that we have factored all of the relevant matters under the 

policy into our consideration of the proposal, including consideration of contaminants 

in the discharge, the appropriateness of adopting the BPO, and relevant RPS and 

regional plan provisions cross referred to.  We have concluded that the discharge is 

appropriate for the reasons expressed above and – in relation to the BPO – below.  

4.113 Accordingly, we do not share Ms Adsett’s view that the proposal is contrary to Objective 

14-1 or Policy 14-1. 

4.114 Overall, we are aligned with Mr Hall and find that the proposal is consistent with the 

relevant One Plan (regional) objectives and policies for the reasons expressed above 

and in Mr Hall’s evidence.  
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S104D gateway tests 

4.115 We have concluded above that any adverse environmental effects of the proposal will 

be no more than minor and that the proposal is not contrary with the relevant regional 

plan provisions in the One Plan. 

4.116 Accordingly, we find that the proposal passes both gateways under s104D and that 

consent may therefore be granted. 

 

‘Other’ matters under s104(1)(c)  

4.117 Assisted by Mr Hall, we have considered the following other matters are relevant to our 

determination: 

a. The report titled “Opportunities to Address Water Quality Issues in Lakes Wiritoa 

and Pauri”, June 2013, prepared by Max Gibbs and Paul Champion, NIWA;  

b. The report titled “Restoration Planning for Deep Dune Lakes: Data Review and 

Recommendations”, October 2018, prepared by Sean Waters, Dave Kelly, Kati 

Doehring, Lisa Floerl, Cawthron Institute; and 

c. The 2019 State of Environment Report: Horizons Regional Council (“2019 State of 

Environment Report”).  

NIWA 2013 report 

4.118 We were told by Mr Hall, that NIWA was commissioned by Horizons to collate and 

review the information from historic investigations and other relevant research into the 

water quality of Lake Wiritoa and Lake Pauri. The aim of the report was to identify the 

likely causes of water quality degradation and assess options for addressing this. The 

report provides an overview of all available data and information on water quality and 

identifies where there are gaps in that data. 

4.119 The report included a range of recommendations for remediation opportunities to be 

explored further.  Mr Hall said the following about those recommendations: 

330.  The report makes a number of recommendations for remediations opportunities. 

Acknowledging gaps in data, the report authors are careful to state that the 

recommendations are topics only for further investigation to provide a basis for 

management strategies to improve lake water quality. Some, such as the suggestion 

to construct a new channel from Lake Pauri to the Lake Wiritoa Outfall, so as to 

bypass Lake Wititoa, clearly need considerable work and further investigation 

before implementing. 66   

4.120 One of 15 recommendations in the report is the prospect of removing the Prison 

discharge into the connecting waterway between the lakes.  Like Mr Hall, however, we 

are inclined to apply caution as to the weight of this recommendation. 

4.121 We share Mr Hall’s view that it can only be treated as a recommendation for further 

investigation as one possible means of reversing the degradation of the lakes.  We are 

satisfied on the evidence presented that the outcome of degradation reversal will be 

assisted by the proposal and the NIWA recommendation need not be further 

considered as a result.  

 
66 Hall EiC, para 330 
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Cawthron 2018 report 

4.122 The Cawthron report identifies that there a number of data gaps in the (then) 

understanding of the deep dune lakes in the region, and the catchment processes that 

control water quality and lake ecology.  

4.123 It states that an understanding of the relative importance of these processes is an 

important consideration prior to implementing management interventions to stop the 

decline and/or improve the ecological health of the lakes.  A number of priority actions 

are recommended in the report to fill those information gaps. 

4.124 Again, we are not compelled to consider those recommendations in any material way 

given the overall outcome anticipated for this proposal that the current ecological health 

of the lakes will be improved. 

Horizons 2019 report 

4.125 The Horizons report refers to the NIWA 2013 report as a basis for generating future 

targeted restoration plans as resources allow. 

4.126 As we have noted previously, and based on the evidence of Mr Brown, we note that 

the Council has not advanced any restoration plans or associated funding for these 

lakes.  

4.127 The proposal, on the other hand, contributes to restoration action – and as we have 

noted above may well offer a useful platform for the Council and others to commit 

further resources to realise wider benefits in the area.  

 

Sections 105 and 107 RMA 

Outline of section 

4.128 Here we briefly touch on the relevant aspects of sections 105 and 107 of the RMA.  

s105 

4.129 Section 105 requires us to have regard to: 

a. the nature of the discharge and the sensitivity of the receiving environment to 

adverse effects; and 

b. the Applicant’s reasons for the proposed choice; and 

c. any possible alternative methods of discharge, including discharge into any other 

receiving environment. 

4.130 We have already assessed in detail the first of these matters above and will not repeat 

that assessment here. 

4.131 The Applicant’s reasons for the proposed discharge have been recorded in various 

source documents, including the 2015 MWH report (attached at Appendix 3 to the 

AEE), the 2018 assessment by Tonkin & Taylor (attached as Appendix 7 to the AEE), 

the BPO report provided by the Applicant in March 2020 (in response to a s92 RMA 

further information request from the Council), and the updated BPO report from 

December 2020, which incorporated the recommendations of the CIAs.  
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4.132 This collective body of work is extensive, with over 20 alternatives considered, subject 

to a robust multi-criteria analysis. This included alternatives proposed by submitters as 

we have discussed above.  

4.133 Having taken account of the various investigations and alternatives considered by the 

Applicant, we find its preferred option has been arrived at through reasonable and 

appropriate means; and its reasons for discounting alternatives are equally sound. 

4.134 With these considerations taken into account alongside our evaluation under s104, we 

remain of the view that the proposal is appropriate.  

s107 

4.135 Section 107 of the RMA specifies that a consent authority shall not grant a discharge 

permit allowing the discharge of a contaminant or water into water if, after reasonable 

mixing, the contaminant or water discharged (either by itself or in combination with the 

same, similar, or other contaminants or water), is likely to give rise to all or any of 

specified effects in the receiving waters, as set out in section 107(c)-(g). 

4.136 Mr Hall67  has provided a detailed assessment of the proposal under s107 and we adopt 

his view. In summary: 

a. existing and proposed treatment devices will ensure oil, grease, floatables and 

suspended materials are not conspicuous; 

b. the existing discharge does not result in a change in clarity, and the proposed 

discharge will only be an improvement over the existing situation; 

c. no identified contaminants in the discharge have any objectionable odour; and 

d. the discharge will not render the receiving waters unsuitable for consumption by 

farm animals, nor will it result in any significant adverse effect on aquatic life. 

4.137 Accordingly, there is no barrier to the granting of the discharge under s107 in our view.  

 

Duration of consent 

4.138 The Applicant has requested that the discharge permit be granted until 2044. 

4.139 While Ms Adsett’s recommendation was that the application should be declined, she 

expressed that if consent was granted she could only support a 3-5 year consent 

duration to enable the Prison to remain in operation while further investigations are 

carried out as to alternatives. In the December 2020 conferencing notes on conditions, 

we note that the iwi representatives present were aligned with Ms Adsett in this respect. 

4.140 The Applicant rejected Ms Adsett’s recommendation in this respect, and its reasons for 

the duration sought were well summarised in its closing submissions as follows: 

51 Without the longer-term consent, the level of investment proposed for this consent is 

unsuitable. The significant expenditure of approximately $10 million cannot be 

justified for a 10-yearconsent. This is supported by the following points: 

51.1 Once the proprietary filter is installed (regardless of brand), it cannot be 

relocated or reused elsewhere. The expenditure cannot be justified for a 

short-term duration.  

51.2 There are no other 'low hanging fruit' mitigation options that would support 

a shorter term (ie, Corrections has done everything it can to avoid, remedy 

and mitigate the discharge). 

 
67 Hall EiC, para 356-367 
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51.3 The expert assessment is that there is no viable alternate option. Without a 

viable alternative, a shorter-term consent is pointless. The issue is just being 

deferred to a later date. A shorter-term consent is only justified if Corrections' 

undisputed expert evidence that no practicable alternative exists is not 

accepted by the Panel. 

51.4 Due to the distance to the reticulated network, the low volumes and 

inconsistent flows, connection to the reticulated network is not possible. 

There is no need to align this consent with the expiry of the existing 

wastewater consent.  

51.5 A longer-term consent is preferable for a range of policy reasons, as set out 

in Mr Hall's evidence. 

51.6 A shorter-term consent, which would not provide for treatment through the 

proprietary filter or weed removal activities, faces barriers in terms of 

section 104D that the longer-term consent does not. The effects of a shorter-

term consent could be more significant than the consent term sought by 

Corrections. 68 

4.141 Overall, we find the Applicant’s points are well made in the above respects, and we 

adopt that reasoning. We find Ms Adsett’s position to be overly stringent and unjustified. 

Furthermore, with the subsequent amendments to the conditions now proposed by the 

Applicant which provide certainty that some level of remediation will occur through 

nutrient removal from the lakes, we see no reason why consent should not be granted 

for the full duration sought by the Applicant.  

 

Conditions and the ‘best practicable option’ 

Conditions 

4.142 As discussed above, we carefully considered the proposed conditions of consent in our 

deliberations, having regard also to the conferencing notes from the December 2020 

conferencing between the Applicant, iwi and the Council.  

4.143 Apart from the amendments subsequently proposed by the Applicant in response to 

Minute 9, we agree with the version of the conditions attached to its December 

memorandum for the reasons expressed by Mr Hall in the conferencing notes. 

4.144 There was a question of scope raised by Ms Adsett in the December conferencing, 

being whether the application has taken account of stormwater from Pauri Domain 

Road that connects to the Prison system, or whether it is limited to the Prison alone.  

Mr Hall rightly clarified, however, that the AEE (at Figure 3) made clear that the 

stormwater network associated with the discharge takes into account manholes 

extending onto the road. We find no corresponding scope issues or any need to 

address them in the conditions as suggested by Ms Adsett.  

4.145 More broadly, we note that the conditions have evolved over time in response to 

submissions, conferencing and matters raised before, during and after the hearing. 

Suffice it to say, we find the condition framework to be robust and fit-for-purpose. 

 
68 Closing submissions for Ara Poutama Aotearoa (Department of Corrections)(3 February 2021), para 51 
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4.146 In particular, we consider the combination of management plans69, sampling70, 

reporting71, and remediation measures72 will ensure that the outcomes envisaged are 

realised.  

4.147 We note also that the conditions have all been agreed by the Applicant, with many 

being volunteered on an Augier basis. For some conditions, such as Condition 8 

requiring the removal of total phosphorus from the lakes - additional permits or 

authorisations may be required to implement them.  The Applicant made very clear to 

us at the hearing that it is aware of that and of the associated risks to the implementation 

of this consent. For our purposes, we have no reason not to adopt the conditions as 

volunteered by the Applicant. 

 

BPO  

4.148 Section 108(2)(e) of the RMA allows us to impose conditions of consent that require 

the best practicable option (BPO) to prevent or minimise any actual or likely adverse 

effects on the environment for the discharge.  The BPO for the discharge of a 

contaminant, is defined in section 2 of the RMA as: 

Best practicable option, in relation to a discharge of a contaminant or an emission of noise, means 

the best method for preventing or minimising the adverse effects on the environment having regard, 

among other things, to: 

 
 the nature of the discharge or emission and the sensitivity of the receiving environment 

to adverse effects; and 

 the financial implications, and the effects on the environment, of that option when 

compared with other options; and 

 the current state of technical knowledge and the likelihood that the option can be 

successfully applied. 

4.149 In considering the nature of the discharge and the sensitivity of the receiving 

environment, the financial implications of other options, the current state of technical 

knowledge and the likelihood the option can be successfully applied, we are satisfied 

the application represents BPO.  We accept the Applicant has undertaken a robust 

assessment of alternative options and has incorporated Mātauranga Māori 

perspectives into this assessment.  We accept that the secure operation of the Prison 

imposes severe constraints in relation to on-site treatment and disposal options; and 

that the naturally high-water table, and distance and slope to alternative receiving 

environments impose significant practical and engineering constraints.   

4.150 The expert evidence before us, from Dr Keesing, concludes that discharge to the 

waterway below the outlet of Lake Wiritoa could result in significant adverse effects on 

ecological values present.  This evidence was uncontested and was supported by 

Messrs Ranginui.  We therefore accept that the application is the best method for 

preventing and minimising adverse effects on the receiving environment.    

4.151 Section 108(8) of the RMA restricts the requirement for the BPO to being the ‘most 

efficient and effective means of preventing or minimising any actual or likely adverse 

effect on the environment’.   

4.152 When applying the efficiency and effectiveness test, we acknowledge that we need to 

consider the efficiency from the Consent Authority’s and community’s perspective, as 

 
69 For example, in condition 4 
70 For example, in condition 2, 8, & 16 
71 For example, in condition 8, 23 & 26 
72 For example, in condition 8 
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well as the Applicant’s viewpoint.  We accept that requiring the implementation of the 

BPO can still provide flexibility to enable change, provided the effects remain the same 

or decrease.  On the basis of the evidence, we accept the application is the most 

efficient and effective at this point in time. 

 
Part 2 

4.153 Decisions on resource consent applications are “subject to Part 2” of the RMA, which 

sets out the Act’s sustainable management purpose and principles. There was a 

general consensus from Mr Hall and Ms Adsett that we need not have recourse to Part 

2 of the RMA for the purposes of determining the proposal.  

4.154 While the One Plan was prepared before the NPS-FM, we do not consider it to be 

incomplete or incompetently prepared such that we need to consider Part 2. 

4.155 We have had regard to the NPS-FM and to the One Plan, and found that the proposal 

is consistent with the relevant aspects of both.  

4.156 While we have considered the Act’s sustainable management purpose and its 

principles, as contained in Part 2, we have not found the need to provide any detailed 

assessment of the proposal in that respect given our findings above. 

4.157 For completeness, however, we find Mr Hall’s assessment of the proposal as achieving 

the RMA’s purpose to be representative of our own view on the matter for the reasons 

he has expressed73.     

  

 
73 Hall EiC, para 373-388 
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5.0 Decision 
 

5.1 For the reasons set out above, and acting under delegated authority on behalf of the 

Council, consent is hereby granted to Ara Poutama Aotearoa - Department of 

Corrections to discharge stormwater and associated contaminants from the Whanganui 

Prison to a channel connecting Lakes Pauri and Wiritoa, at Kaitoke.  

 
5.2 Consent is granted until 1 July 2044, subject to the conditions set out in Appendix 1. 

 
 

 
DATED AT WELLINGTON THIS 30th DAY OF MARCH 2021 

 
 
 
 
 

 
 

E Burge 
Independent Commissioner 
 

  

 

 
 

S McGarry 
Independent Commissioner 
 

  

 
 
 
 

DJ McMahon 
Independent Commissioner (Chair) 
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ATTACHMENT 1 

Conditions of Consent 

  



APP-2013016147.00  Panel Decision 

         Page 44 

 


